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It is easy for
multinational
companies

to park profits
in subsidiaries
in low-tax
countries.

Floyd
Norris

HIGH & LOW FINANCE

Call it the banality of tax avoidance.

What was most impressive about this
week’s Senate hearing into the way
Caterpillar ducked billions of dollars in
United States income taxes was the
simple strategy involved. There was no
subsidiary that somehow qualified to
be taxed nowhere, as at Apple. There
was no “Double Irish With a Dutch
Sandwich,” a strategy made famous by
Google in its quest to avoid taxes.

Instead, back in 1999, Caterpillar,
helped by its audit firm, Price-
waterhouseCoopers, decided that to
sharply reduce the American tax on
profits from the sale of parts sent from
the United States to customers around
the world, it had to do little more than
take the name of the American parent
off the invoices and put in the name of
a Swiss subsidiary.

So even though the parts might have
never come within a thousand miles of
Switzerland, the profits accrued to the
Swiss subsidiary. And Caterpillar nego-
tiated a deal to tax those profits well
below Switzerland’s norm. Senator
Carl Levin, the Michigan Democrat
who is chairman of the Senate Perma-
nent Subcommittee on Investigations,
put the rate at 4 to 6 percent.

That cut the Caterpillar tax bill by
$300 million a year.

Was that legal? Opinions differ. Pro-
fessors called by the subcommittee
said it was not. A professor retained by
Caterpillar said it was, and company
officials told the subcommittee they
had complied with the law. Documents
released by the subcommittee showed,
however, that some at Caterpillar had
been worried about the strategy and
that the company had taken steps to re-
duce slightly the amount of profit being
diverted, hoping that would make the
strategy more likely to pass muster.

In any case, the Internal Revenue
Service does not seem ever to have
challenged it, even after a former Cater-
pillar tax official filed a whistle-blower
lawsuit. That suit was unsuccessful.

The name
of the game:
Avoiding tax

What was most notable about the
Caterpillar strategy was its sheer lack
of creativeness. ‘“This is boring as an
intellectual matter,”’ said Edward D.
Kleinbard, a tax law professor at the
University of Southern California and a
former chief of staff at the congression-
al Joint Tax Committee. If this strategy
is vulnerable to legal challenge, he said,
it would largely be because Caterpillar
changed its corporate structure to save
taxes. Had it had the foresight to adopt
the structure decades earlier, the com-
pany would be on much safer ground.

Apple, he told me, set up an Irish sub-
sidiary “‘as soon as it moved out of the
garage.”” He conceded that was an ex-
aggeration, but not, he said, a large one.

Under current corporate tax law, it is
easy for multinational companies to
park profits in subsidiaries based in
low-tax countries. Companies that op-
erate only in the United States find it
much harder, although not always im-
possible, to avoid taxes.

It was interesting that Senator Levin
was the only senator who appeared to
be exercised over what Caterpillar and
PricewaterhouseCoopers had done.

“The revenue lost to those strategies
increases the tax burden on working
families, and it reduces our ability to

make investments in
education and train-
ing, research and de-
velopment, trade
promotion, intellec-
tual property protec-
tion, infrastructure,
national security and
more — investments
on which Caterpillar
and other U.S.
companies depend for their success,”’
he said. “It is long past time to stop off-
shore profit shifting and start ensuring
that profitable U.S. multinationals meet
their U.S. tax obligations.”

Not all the Republicans joined Sena-
tor Rand Paul, Republican of Kentucky,
in offering an apology to Caterpillar for
the existence of the hearing, but they
generally agreed that it was proper for
a company to do everything it could to
avoid paying taxes. None of them
seemed interested in the question of
who should pay taxes if the companies
do not. Nor was there the slightest indi-
cation of agreement with Senator Lev-
in that corporate citizens, like individu-
al ones, had an obligation to help pay
for their government.

Instead, the preferred cure was to
cut the corporate tax rate — now 35
percent, though virtually no multina-
tional company pays anything near
that amount. The country must become
more competitive in attracting these

companies, the senators said.

Under current law, United States
companies can defer taxes on foreign
income until that income is brought
home. The Caterpillar case, perhaps in-
advertently, provides an example of
how that can work in practice to give
breaks to those that need them the
least. Caterpillar has had to bring some
of its profits home and pay taxes on
them, because it needed the money in
the United States. Apple seems to have
not had that problem.

Much of the problem with taxation of
multinational companies is that, as
Professor Kleinbard put it, ““The tax
system treats foreign subsidiaries as if
they were independent actors,”’ which
they are not.

The law deals with transfer pricing is-
sues — transactions between two parts
of the same company — by requiring
they be conducted as if they were
arm’s-length transactions. One of the
funnier parts of the hearing was Sena-
tor Levin’s long, and ultimately unsuc-
cessful, effort to get a Caterpillar official
to admit the obvious — that the com-
pany would never have made a similar
deal with an unaffiliated company.

The ideal solution would be for multi-
national companies to face multination-
al tax authorities that share the goal of
ensuring that a company pays its fair
share of taxes and agree on ways to di-
vide up the money. Perhaps that could
be based in part on where the ultimate
purchaser was, and in part on where
the company was based or had signifi-
cant operations.

Large countries have agreed that
something should be done, and the
Group of 20 has asked the Organization
for Economic Cooperation and Devel-
opment to work on a “BEPS’’ project,
for “base erosion and profit shifting.’
Chances of an effective action plan
seem small.

In the Caterpillar case, the deal the
company struck with Switzerland en-
abled that country to collect low taxes
on profits that — based on the kind of
analysis an ordinary person might use
— clearly had nothing to do with
Switzerland.

- FRAMES
i
*. MFE, |

U] data

(] stampa

30
Monitoraggio Media Anniversario



